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DEPARTMENT  OF  HEALTH. 
EDUCATION,  AND  WELFARE 
Office  of  Education 

[45  CFR  Part  122a] 

Indochina  Refugee  Children 
Assistance  Program 
agency:  Office  of  Education,  HEW. 
action:  Notice  of  Proposed  Rulemaking. 

summary:  The  Commissioner  of 
Education  proposed  revised  regulations 
governing  grants  to  State  educational 
agencies  (SEAs)  to  help  local  education 
agencies  (LEAs)  provide  educational 
services  to  certain  Indochinese  refugee 
children.  This  program  is  authorized  by 
the  Indochina  Refugee  Children 
Assistant  Act,  as  reauthorized  and 
amended  by  the  Education  Amendments 
of  1978. 

DATES:  Comments  must  be  received  on 
or  before  August  24, 1979.  Public 
meetings  will  be  held  in  each  of  the  ten 
regions  on  August  3, 1979.  The  time  for 
these  meetings  is  9  a.m.-12  noon. 

ADDRESSES:  Comments  should  be 
addressed  to  Mr.  James  H.  Lockhart, 

U.S.  Office  of  Education,  (Room  2189, 
FOB  #6),  400  Maryland  Avenue,  SW., 
Washington,  D.C.  20202. 

The  locations  of  the  public  meetings 
are — 

Region  I — ^Boston:  Boston  School  Dept., 
Adminstration  Building,  Boston  Committee 
Hearing  Rm.,  26  Court  Street,  Boston, 
Massachusetts. 

Region  11 — ^New  York:  Hearing  Room  E,  Room 
2222,  26  Federal  Plaza,  New  York,  New 
York. 

Region  111 — ^Philadelphia;  University  City 
Holiday  Inn,  36th  &  Chestnut  Street, 
Philadelphia,  Pennsylvania. 

Region  IV — Atlanta;  Regional  Office  Building, 
101  Mariette  Towers  Bldg.,  Suite  2221, 
Atlanta,  Georgia. 

Region  V — Chicago:  Center  for  Urban 
Education,  160  West  Wendell  Street  (1050 
North  Wells),  Chicago,  Illinois  60601. 
Region  VI — ^Dallas:  William  Travis 
Elementary  School,  3001  McKinney  Street, 
Dallas,  Texas  75204. 

Region  VII — Kansas  City:  Federal  Office 
Bldg.,  601  East  12th  Street,  Room  140, 
Kansas  City,  Missouri. 

Region  VIII — ^Denver.  George  Washington 
High  School.  655  South  Monaco  Street, 
Denver,  Colorado. 

Region  IX — San  Francisco:  Federal  Office 
Building.  Room  209,  50  United  Nations 
Plaza.  San  Francisco,  California. 

Region  X — Seattle:  Ingram  High  School,  Little 
Theater,  1619  North  135th  Street,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  H.  Lockhart  (202)  245-3081. 

FOR  INFORMATION  ON  REGIONAL 
HEARINGS  CONTACT:  The  appropriate 
Regional  Commissioner  for  Educational 
Programs  Isited  below: 


Region  L  Boston,  Dr.  Thomas  J.  Bums,  (617) 
223-7500, 

Region  II,  New  Yoik,  Dr.  William  D.  Green, 
(212)  264-4370. 

Region  III,  Philadelphia,  Dr.  Albert  C. 

Crambert,  (215)  596-1001. 

Region  IV,  AUanta,  Dr.  William  L  Lewis  (404) 
221-2063. 

Region  V,  Chcago,  Dr.  Juliette  Noone  Lester, 
(312)  353-5215. 

Region  VI,  Dallas,  Mr.  Edward  J.  Baca,  (214) 
767-3626. 

Region  VII,  Kansas  City,  Dr.  Harold 
Blackburn,  (816)  374-2276. 

Region  VIII,  Denver,  Dr.  John  Runkel,  (303) 
837-3544 

Region  IX,  San  Francisco,  Dr.  Caroline  Gillin, 
(415)  556-4920. 

Region  X,  Seattle,  Mr.  Allen  Apodaca,  (206) 
442-0460. 

SUPPLEMENTARY  INFORMATION:  The 

Commissioner  is  required  by  law  to 
publish  regulations  for  programs 
authorized  by  Congress.  Please  note  that 
the  Congress  has  not  appropriated  funds 
to  operate  this  program  in  Fiscal  Year 
1979,  and  the  President’s  budget  does 
not  request  funds  for  Fiscal  Year  1980. 

The  Indochina  Refugee  Children 
Assistance  Act  provides  grants  to  SEAs 
to  help  LEAs  provide  educational 
services  to  Vietnamese,  Cambodian,  and 
Laotian  children  admitted  into  the 
United  States  on  or  after  January  1, 1977. 

For  each  refugee  child,  aged  5  through 
17,  attending  a  public  or  nonpublic 
elementary  and  secondary  schools 
within  a  State,  the  SEA  may  receive  a 
maximum  grant  of  $450  for  subgrants  to 
LEAs.  Each  SEA  also  may  receive  a 
maximum  additional  grant  of  5  percent 
of  its  allotment  for  amounts  expended 
for  administration  of  the  program. 

The  Indochina  Refugee  Children 
Assistance  Act  (Pub.  L.  94-405)  is 
amended  signiHcantly  by  the  Education 
Amendments  of  1978  (Pub,  L.  95-561). 

This  Notice  of  Proposed  Rulemaking 
includes  a  specific  provision  that  Part 
100b  of  this  chapter  (State-Administered 
Programs  under  the  General  Provisions 
for  Office  of  Education  Programs)  also 
applies  to  this  program,  which  is 
reauthorized  for  the  period  October  1, 
1978  through  September  30, 1981. 

These  proposed  regulations  reflect 
changes  in  the  authorizing  legislation  as 
follows: 

(a)  Limit  eligibility  under  the  Act 
exclusively  to  Indochinese  refugee 
children  admitted  into  the  United  States 
on  or  after  January  1, 1977. 

(b)  Require  that  SEAs  and  LEAs 
provide  data  and  assurances  to 
demonstrate  that  the  costs  of  services 
provided  under  this  program  are  a  direct 
result  cf  the  presence  of  Indochinese 
refugee  children  in  the  schools. 


(c)  Set  $450  as  the  maximum  grant 
that  an  SEA  may  receive  for  each 
Indochinese  refugee  child  aged  5  to  17 
that  is  provided  with  public  educational 
services  within  the  State.  The  maximum 
is  ratably  reduced  if  appropriations  are 
less  than  $450  for  each  child. 

(d)  Limit  subgrants  by  SEAs  to  LEAs 
to  a  maximum  of  $675  for  each  eligible 
child  served.  Subgrants  are  ratably 
reduced  to  keep  total  awards  within  the 
amounts  available. 

(e)  Require  SEAs  to  distribute  grant 
funds  in  proportion  to  the  costs  incurred 
to  serve  eligible  children. 

(f)  Provide  that  for  an  eligible  child 
who  has  been  in  the  United  States  for 
less  than  two  years,  program  funds  can 
be  used  for  any  actual  expenditures  by 
an  SEA  or  LEA  that  is  directly  related  to 
the  educational  services  provided  to  the 
child. 

(g)  Provide  that  for  an  eligible  child 
who  has  been  in  the  United  States  for 
two  years  or  more,  program  funds  can 
be  used  only  for  actual  expenditures 
that  are  in  addition  to  the  average  per 
pupil  expenditure  of  the  LEA  during  the 
preceding  year. 

The  last  two  provisions  are  designed 
to  encourage  S^s  and  LEAs  to  assume 
full  responsibility  for  basic  educational 
services  for  refugee  children  after  the 
first  two  years  the  child  is  in  the  United 
States.  Because  of  the  burden  imposed 
on  SEAs  and  LEAs  by  refugee  children 
whose  parents  do  not  immediately  pay 
taxes  or  otherwise  contribute  financially 
to  public  school  costs,  the  proposed 
regulations  allow  an  initial  two-year 
period  of  “tax  relief’  assistance. 
However,  after  two  years,  parents  of 
Indochinese  refugee  children  should  be 
contributing  to  the  finances  of  the 
schools  that  their  children  attend.  For 
this  reason,  expenditures  on  behalf  of 
children  who  have  been  here  two  years 
or  more  are  considered  to  be 
“additional,”  as  required  by  the  Act, 
only  if  they  are  in  addition  to  the  LEA’s 
average  expenditure  per  pupil  during  the 
preceding  school  year. 

Other  provisions  of  this  NPRM  specify 
the  type  of  expenditures  the 
Commissioner  generally  allows,  govern 
application  requirements,  SEA 
managerial  responsibilities,  involvement 
of  nonpublic  school  children,  and  parent 
participation. 

Invitation  To  Comment 

A  public  meeting  on  this  Notice  of 
Proposed  Rulemaking  will  be  held  in 
each  of  the  ten  Federal  regions.  Since 
we  expect  to  schedule  public  meetings 
for  several  regulations  on  the  same  day, 
at  the  same  place,  we  need  to  get  an 
idea  of  how  many  persons  are  interested 
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in  speaking  about  these  regulations.  If 
you  are  interested  in  making  wal 
comments  at  a  public  meeting,  we 
encourage  you  to  call  the  appropriate 
Regional  Commissioner  of  Education, 
who  will  schedule  a  time  for  your 
comments.  Persons  who  do  not  notify 
the  Regional  Commissioner  of  their 
intention  to  make  oral  comments  will  be 
given  an  opportunity  to  speak.  Those 
persons  making  presentations  will  be 
called  upon  according  to  their 
prearranged  schechile.  or  if  not 
prearranged,  in  the  order  of  registration. 

We  expect  that  comments  on  these 
proposed  regulations  will  be  second  on 
the  agenda  of  the  public  meeting,  after 
the  National  Diffusion  Network 
regulations. 

Interested  persons  are  also  invited  to 
submit  written  comments,  suggestions, 
and  recommendations  regarding  the 
proposed  regulations.  Comments, 
suggestions,  and  recommendations  may 
be  sent  to  the  address  given  at  the 
beginning  of  this  document.  All 
comments  received  on  or  before  August 
24, 1979  will  be  considered  in  the 
development  of  the  final  regulation. 

All  written  comments  submitted  in 
response  to  this  notice  will  be  available 
for  public  inspection,  both  during  and 
after  the  comment  period,  in  Room  2189, 
FOB-6, 400  Maryland  Avenue,  S.W., 
Washington,  D.C.  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

Citaticm  of  Legal  Authority 

The  reader  will  find  a  citation  of 
statutory  or  other  legal  authority  in 
parentheses  on  the  line  following  each 
substantive  provision. 

Dated:  May  4, 1979. 

Ernest  L  Boyer, 

U.S.  Commissioner  of  Education. 

Approved:  June  17, 1979. 

Hale  Champion,  ' 

Acting  Secretary  of  Health,  Education,  and 
Welfare. 

(Catalog  of  Federal  Domestic  Assistance  No. 
13.596,  Indochina  Refugee  Children 
Assistance  Act) 

The  Commissioner  proposes  to  revise 
Part  122a  of  45  CFR  as  follows: 

PART  122a— THE  INDOCHINA 
REFUGEE  CHILDREN  ASSISTANCE 
ACT 

Subport  A— General 

Sec. 

122a.l  A  description  of  the  Indochina 
Refugee  Children  Assistance  Program.. 


122a.2  What  regulations  apply  to  the 

Indochina  Refugee  Childi^  Assistance 
Program? 

122a.3  What  are  the  definitions  that  apply 
to  this  program? 

Subpart  B— How  a  State  Appilea  for  a  Grant 

122a.4  How  does  a  State  apply  for  funds? 
122a.5  When  does  a  State  apply  for  funds? 
122a.6  What  is  included  in  die  annual 
program  plan? 

122a.7  Amending  the  annual  program  plan. 
122a.8  Effective  date  of  annual  program 
plan. 

Subpart  C— How  a  Grant  Is  Made  to  a  State 

122a.9  Under  what  conditions  does  the 
Commissioner  approve  an  annual 
program  plan? 

122a.l0  What  is  the  maximum  grant  for 
which  a  State  is  eligible? 

122a.ll  Procedures  for  disapproving  a  State 
application. 

122a.l2  The  Commissioner  grants 
administrative  funds  to  an  SEA. 

Subpart  D— How  to  Apply  to  the  State  for  a 
Subgrant  Under  This  Pro(Ktun 

122a.l3  Who  is  eligible  for  educational 
services  under  this  program? 

122a.l4  Who  is  elgible  to  receive  a  subgrant 
under  this  program? 

122a.l5  What  are  the  application 
requirements  for  sub^ntees? 

Subpart  E— How  la  a  Subgrant  Made  to  an 
LEA? 

122a.l6  Procedures  for  disapproving  an  LEA 
application. 

122a.l7  Amount  of  a  subgrant. 

122a.l8  Ratable  reductions  by  SEAs. 

Subpart  F—What  CondMione  Must  Be  Met 
by  the  State  and  Its  Subgrantees? 

122a.l9  How  are  actual  expenditures 
determined? 

122a.20  What  expenditures  does  the 

Commissioner  consider  to  be  additional? 

Subpart  6— What  Are  the  Administrative 
Responsibilities  of  the  State  md  Its 
Subgrantees? 

122a.21  What  are  the  State's  responsibilities 
in  administering  the  program? 

122a.22  Who  controls  a^  supervises 
services  provided  under  t)^  program? 
122a.23  When  are  costs  allowable  under  the 
program? 

122a.24  When  may  a  SEA  make  a  subgrant? 
122a.25  When  may  a  subgrant  become 
effective? 

122a.26  What  restrictions  are  there  on  the 
use  of  these  funds? 

122a.27  What  constitutes  parent 
involvement  in  the  program? 

Subpart  H— Compliance  Procedures  Used 
by  the  Commissioner 

122a.28  Under  what  conditions  does  the 
Commissioner  withhold  fimds? 

122a.29  Under  what  circumstances  does  the 
Commisrioner  permit  waivers  of 
requirements  for  serving  noiipublic 
school  children? 

(Title  n.  Pub.  L  94-405,  as  amended  by  Pub. 

L  95-561,  unless  otherwise  noted.) 


SuINMtrt  A— Qentral 

§  122a.1  A  description  of  the  Indochina 
refugee  children  assistance  program. 

The  Indochina  Refugee  Children 
Assistance  Program  provides  Federal 
financial  assistance  to  States  for 
educational  services  to  Indochinese 
refugee  children: 

(a)  Paroled  into  the  United  States  on 
or  after  January  1, 1977;  and 

(b)  Enrolled  in  elementary  or 
secondary  public  and  nonpublic  schools 
of  the  50  States,  the  Commonwealth  of 
Puerto  Rico,  the  District  of  Columbia, 
Guam,  American  Samoa,  the  Virgin 
Islands,  the  Trust  Territory  of  the  Pacific 
Island,  and  the  Northern  Mariana 
Islands. 

(Sections  201-203  of  the  Act) 

f  122aJt  What  rsguiatione  apply  to  the 
Indochina  refuges  children  assistance 
program? 

Regulations  that  apply  to  the 
Indochina  Refugee  Children  Assistance 
Program  are — 

(a)  Except  as  otherwise  provided  in 
this  part  (122a),  part  100  of  this  chapter; 

(bj  Except  for  section  100b.35(b),  part 
100b  of  this  chapter  and 

(c)  niis  part  (122a). 

(Title'  n  of  the  Act;  20  U.S.C.  1221e-3(a)(l): 
1232c  (a)  and  (b);  1232d;  31  U.S.C.  200: 42 
U.S.C.  2000d) 

§  122a.3  What  are  the  definitions  that 
apply  to  this  program? 

(a)  Definitions  specific  to  these 
regulations. 

As  used  in  this  part* 

“Act"  means  the  Indochina  Refugee 
Children  Assistance  Act  of  1976  (Pub.  L 
94-405),  as  amended  by  section  1331  of 
the  Education  Amendments  of  1978 
(Pub.  L  95-561). 

“Basic  instructional  services"  means 
those  instructional  services  regularly 
provided  by  a  local  educational  agency 
(LEA)  to  non-refugee  children.  These 
services  may  include  those  provided  by 
regular  personnel  and  the  acquisition  of 
regularly  provided  books  and  other 
instructional  materials. 

(Sections  103, 203  of  the  Act) 

“Child"  means  any  child  who  is 
within  the  age  limits  for  which  the 
applicable  State  is  required  or  permitted 
to  provide  free  public  elementary  and 
secondary  school  education  in 
kindergarten  through  grade  12. 

(Sections  203, 205  of  the  Act) 

"Indochinese  refugee  children”  means 
Vietnamese,  Cambodian,  and  Laotian 
children  who  are — 

(a)  Refugees  within  the  meaning  given 
that  term  in  section  3  of  the  Indochina 
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Migration  and  Refugee  Assistance  Act 
of  1975;  and 

(b)  Who  are  paroled  into  the  United 
States  by  the  Attorney  General  under 
section  212(d)(5)  of  the  Immigration  and 
Naturalization  Act  on  or  after  January  1, 
1977. 

(Section  201(b)(3)  of  the  Act) 

“Parent”  means  a  natural  or  adoptive 
parent,  legal  guardian,  or  other  person 
having  primary  responsibility  for  an 
eligible  Indochinese  refugee  child. 

(20  U.S.C.  1231d) 

“Supplementary  educational  services" 
means  services  directly  related  to  the 
educational  needs  of  eligible  children 
that  are  in  addition  to  the  basic 
instructional  services  provided  by  an 
LEA  to  non-eligible  children  of  similar 
age.  Supplementary  educational  services 
focus  on,  but  are  not  limited  to,  English 
language  instruction  in  such  forms  as 
English  as  a  second  language,  English 
for  speakers  of  other  languages  or 
bilingual  education. 

(Section  103(a)  of  the  Act) 

(b)  Definitions  found  elsewhere  that 
apply  to  this  program. 

The  following  terms,  as  used  in  this 
part,  have  the  meaning  given  to  them  in 
section  201(b)  of  the  Act 
Commissioner 
Elementary  school 
Local  educational  agency 
Secondary  school 
State 

State  educational  agency 
Elementary  or  secondary  nonpublic 
schools 

(Section  201(b)  of  the  Act) 

Subpart  B — How  a  State  Applies  for  a 
Grant 

§  122a.4  How  does  a  State  apply  for 
funds? 

A  State  educational  agency  (SEA) 
wishing  to  participate  in  this  program 
shall  submit  to  the  Conunission — 

(a)  A  general  application,  as  required 
by  Section  434(b)(1)(A)  of  the  General 
Education  Provisions  Act  (GEPA). 

(b)  An  annual  program  plan,  as 
required  by  Section  434(b)(1)(A)  of  the 
G^A  and  by  S  lOOb.18  of  this  chapter. 
(20  U.S.C.  1232c(b)(l)(A)) 

§  122a.5  When  does  a  State  apply  for 
funds? 

(a)  The  Conunissioner  publishes  a^ 
deadline  in  the  Federal  Register  for 
submittal  of  SEA  applications. 

(b)  An  SEA  wishing  to  apply  for  funds 
under  this  program  shall  submit  the 
documents  required  by  §  122a.4  to  the 


Commissioner  no  later  than  the  deadline 
published  by  the  Commissioner. 

(Section  205  of  the  Act;  20  U.S.C.  1221e-3(a)) 

§  122a.6  What  Is  Included  In  the  annual 
program  plan? 

(a)  The  annual  program  plan 
submitted  by  an  SEA  shall  fulfill  all 
requirements  of — 

(1)  Section  205  of  the  Act; 

(2)  Section  434(b)(1)(B)  of  the  GEPA; 
and 

(3)  Section  lOOb.18  of  this  chapter. 

'  (b)  The  annual  program  plan  also 
shall  describe  procedures  the  SEA  will 
use  for  approving  LEA  applications  and 
for  the  allocation  of  available  funds 
among  participating  LEAs  within  the 
State.  The  allocation  procedures  shall 
provide  for — 

(1)  Differential  payments  to  LEAs  with 
differing  actual  costs  for  serving  eligible 
children;  and 

(2)  Proportionately  distributing  funds 
between  two  or  more  LEAs  witl^  the 
State  that  provide  educational  services 
to  the  same  eligible  children  during  a 
school  year. 

(Section  205  of  the  Act;  20  U.S.C. 
1232c(b)(l)(A)) 

§  122a.7  Amending  the  annual  program 
plaru 

A  State  shall  amend  the  annual 
program  plan  if  required  under  terms  of 
§  lOOb.28  of  this  chapter. 

(20  U.S.C.  1221e-3(a)(l)) 

§  122a.6  Effective  date  of  annual  program 
plan. 

(a)  The  Commissioner  establishes  the 
elective  date  of  a  State’s  annual 
program  plan  to  be  October  1  of  the 
fiscal  year  for  which  the  plan  is 
submitted. 

(b)  The  effective  date  of  the  annual 
program  plan  is  the  earliest  date  on 
which  costs  may  be  paid  with  funds 
provided  under  this  program. 

(Section  201(a)  of  the  Act;  20  U.S.C.  1221e- 
3(a)(1);  1232c(a)(l)) 

Subpart  C— How  a  Grant  is  Made  to  a 
State 

§  122a.9  Under  what  conditiona  does  the 
Commissioner  approve  an  annual  program 
plan? 

The  Commissioner  approves  each 
annual  program  plan  that  the 
Commissioner  determines  satisfies  the 
requirements  of  the  Act,  the  regulations 
of  this  part  and  the  applicable 
regulations  of  parts  100  and  100b  of  this 
chapter. 

(Section  205(b)  of  the  Act*  20  U.S.C.  1221e- 
3(a)(1)) 


L 


§  122a.10  What  is  the  maximum  grant  for 
which  a  State  is  eligible? 

(a)  A  State  is  eligible  for  a  maximum 
grant  equal  to  $450  multiplied  by  the 
number  of  eligible  children  5  to  17  years 
of  age  provided  public  or  nonpublic 
educational  services  within  the  State,  as 
counted  and  reported  to  the 
Commissioner  in  accordance  with  an 
annual  Notice  that  the  Commissioner 
publishes  in  the  Federal  Register. 

(b)  If  funds  appropriated  are  not 
adequate  to  provide  $450  for  each 
eligible  child  served,  the  Commissioner 
ratably  reduces  the  amount  for  which 
applicant  SEAs  are  eligible  to  the  extent 
necessary  to  keep  total  grants  within  the 
limits  of  the  funds  appropriated  and 
available. 

(Sections  202(b),  204  of  the  Act) 

§  122a.1 1  Procedures  for  disapproving  a 
State  application. 

'The  Commissioner  does  not  finally 
disapprove  an  SEA  application  without 
first  notifying  the  SEA  of  the  reasons  for 
the  proposed  disapproval  and  providing 
the  SEA  with  a  reasonable  opportunity 
for  a  hearing  on  the  record. 

(Section  205(b)  of  the  Act) 

§  122a.12  The  Commissioner  grants 
administrative  funds  to  an  SEA. 

Subject  to  the  availability  of  funds 
appropriated  for  this  purpose,  the 
Commissioner  pays  each  SEA  an 
additional  amount  equal  to  the  amount 
expended  by  it  for  the  proper  and 
efficient  ad^nistration  of  its  functions 
under  the  program.  However,  the  total  of 
these  payments  may  not  exceed  five 
percent  of  the  amount  that  an  SEA 
receives  for  the  grant  period  based  on 
the  counting  and  reporting  required 
under  terms  of  $  122a.l0. 

(Section  206(b)  of  the  Act) 

Subpart  D->How  To  Apply  to  the  State 
for  a  Subgrant  Under  This  Program 

§  122a.13  Who  is  eligible  for  educational 
services  under  this  program? 

Indochinese  refugee  children  who  are 
enrolled  in  a  public  or  nonpublic 
elementary  or  secondary  school  are 
eligible  for  educational  services  < 
supported  with  Federal  funds  provided 
under  this  program. 

(Section  103, 203, 205  of  the  Act) 

S  122a.14  Who  is  sOgible  to  racaiva  a 
subgrant  undar  this  program? 

Any  LEA  or  group  of  two  or  more 
LEAs  within  a  State  is  eligible  to  receive 
a  subgrant  under  this  program  if  the  LEA 
or  group  of  LEAs  provides  public 
educational  services  to  one  or  more 
eligible  Indochinese  refugee  children. 
(Sections  205(a)(1),  (3),  (6)  of  the  Act) 
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122a.1S  What  are  the  application 
raquirementa  tor  aubgranteea? 

(a)  An  LEA  or  a  group  of  LEAs  that 
desires  to  receive  a  subgrant  under  this 
program  shall  submit  and  application  to 
the  SEA  in  the  form  and  manner 
prescribed  by- the  SEA. 

(b)  Each  LEA  application  shall,  as  a 
minimum,  comply  with  the  provisions  of 
section  427,  GEPA,  regarding  parent 
involvement. 

(Section  205(a)(4)  of  the  Act;  20  U.S.C.  1231d) 

Subpart  E—How  Is  a  Subgrant  Made  to 
an  LEA? 

S  122a.16  Procedures  tor  disapproving  an 
LEA  appOcation. 

The  SEA  shall  not  finally  disapprove 
an  LEA  application  for  funds  under  this 
program,  either  in  whole  or  in  part, 
without  first  providing  the  LEA  with  a 
reasonable  opportunity  for  a  hearing  on 
the  record. 

(Section  20S(a)(4)  of  the  Act) 

§  ia8a.17  Amount  of  a  subgrant 

The  SEA  shall  limit  each  grant  to  an 
LEA  to  the  lesser  of: 

(a)  The  actual  additional  expenditures 
for  providing  authorized  services  to 
eligible  ohil^en;  or 

(b)  An  amount  for  each  eligible  child 
served  that  does  not  exceed  150  percent 
of  the  amount  granted  to  the  SEA  for 
each  child  counted  and  reported  under 
§  122a.l0. 

(Sections  103, 203  of  the  Act) 

§  122a.18  Ratabla  reductions  by  SEA’s. 

The  SEA  shall  ratably  reduce  the 
average  amount  per  eligible  child  for 
which  each  LEA  is  eligible  under 
§  122a.l7  to  the  extent  necessary  to  keep 
total  subgrants  within  the  State  to  the 
amount  of  the  grant  made  to  the  SEA  by 
the  Commissioner. 

(Section  202(b)  of  the  Act) 

Subpart  p— What  Conditions  Must  Be 
Met  by  the  State  and  Its  Subgrantees? 

§  122a.19  How  are  actual  expenditures 
determined? 

(a)  The  Commissioner  considers 
actual  expenditures  allowed  by  the  Act 
to¬ 
ll)  Be  limited  to  the  cost  of 

educational  services  that  an  LEA  or  SEA 
provides  either  directly  or  by  contract; 
and 

(2)  Be  only  those  costs  that  would  not 
have  been  incmred  except  for  the 
presence  of  Indochinese  refugee 
children. 

(b)  Generally,  these  expenditures 
include — 


(1)  Personnel  costs  necessary  to  meet 
spedal  educational  needs  resulting  fi'om 
the  presence  of  Indochinese  refugee 
children; 

(2)  Personnel  costs  necessary  to  keep 
regular  educational  services  at  normal 
or  average  levels  established  by  either 
existing  practice  or  formal  policy; 

(3)  Instructional  materials  and 
supplies  necessary  to  meet  special 
needs  of  Indochinese  refugee  children; 

(4)  Instructional  materials  and 
supplies  necessary  to  permit 
participation  by  Indochinese  refugee*" 
children  in  regiilar  school  programs;  and 

(5)  Inservice  training  of  personnel  who 
provide  either  special  or  regular 
instructional  services  for  Indochinese 
refugee  children. 

(Sections  103, 203  of  the  Act) 

§  1228.20  What  expendituraa  does  th8 
Commissioner  consider  to  b*  additional? 

To  help  each  participating  LEA 
provide  educational  services  for  eligible 
children,  the  Commissioner  prescribes 
the  following  criteria  for  determining 
what  expen^tures  are  additional  within 
the  intent  of  the  Act: 

(a)  If  an  eligible  child  has  been  in  the 
Uidted  States  less  than  two  years  on  the 
date  of  the  annual  child  count  required 
under  §  122a.l0,  the  Commissioner 
considers  actual  expmiditures  to  be 
additional  if— 

(1)  They  are  madef  by  the  applicant 
agency  in  accordance  with  section  103 
of  the  Act;  and 

(2)  They  are  directly  related  to  the 
education  of  the  child. 

(b)  If  an  eligible  child  has  been  in  the 
United  States  two  or  more  years  on  the 
date  of  the  annual  child  count,  the 
Commissioner  considers  actual 
expenditures  on  behalf  of  the  child  to  be 
additional  if  they  meet  the  conditions  in 
paragraph  (a)  and — 

(1)  The  expenditures  are  in  addition  to 
the  LEA’S  average  per  pupil  expenditure 
of  non-Federal  i^ds  during  the 
preceding  fiscal  year. 

(Sections  103, 203  of  the  Act) 

Subpart  G— What  Are  the 
Administrative  Responsibiiities  of  the 
State  and  its  Subgrantees? 

S  122a.21  What  are  the  State’s 
responsibilities  hi  administeiing  the 
program? 

An  SEA  receiving  funds  under  this 
program  is  responsible  for —  - 

(a)  Compliance  with  its  assurances  to 

the  Commissioner,  '  .  . 

(b)  The  review  and  approval  of  its 
L^  applications;  and 


(c)  Monitoring  the  performance  of 
LEAs  to  which  it  has  awarded  subgrants 
under  this  program. 

(Sections  205(a),  205(b)  of  the  Act;  20  U.&C 
1221e-3(a)) 

$1228.22  Who  controls  and  supervises 
services  provided  under  this  program? 

Grantees  and  subgrantees  shall  be 
responsible  for  maintaining  public 
supervision  and  control  over  funds 
provided  under  this  program  and  over 
services  or  materials  acquired  with 
those  funds. 

(Section  205(a)(1),  (6)  of  the  Act;  20  U.S.C. 
1221e-3(a)) 

S  122a.23  Wfhen  are  costa  abowable  under 
the  program? 

(a)  SEAs  and  LEAs  shall  use  funds 
provided  under  this  program  for  costs 
incurred  only  on  or  after  October  1, 

1978,  to  provide  educational  services  to 
eligible  Indochinese  refugee  children 
and  inservice  training  for  instructional 
personnel  as  authorized  in  section  103 
of  the  Act.  These  costs  include  only 
actual  additional  expenditures  incurred 
for  providing  educational  services. 

(Sections  103, 201(a)  dl  the  Act) 

8 122a.24  Whan  may  an  SEA  make  a 
subgrant? 

An  SEA  shall  make  a  subgrant  to  an 
LEA  only — 

(a)  On  or  after  the  date  on  which  the 
SEA  application  to  the  Commissioner  is 
effective; 

(b)  After  the  LEA  presents  evidence 
that  it  conducts  an  appropriate 
assessment  of  the  educational  needs  of 
eligible  children  that  is  subsequently 
used  as  a  basis  for  instruction;  and 

(c)  If  all  the  requirements  of  the  Act 
and  applicable  regulations  are  met. 

(Sections  203, 205(a)  of  the  Act;  20  U.S.C 
1221e-3(a)(l)) 

8 122a.25  Whan  may  a  subgrant  become 
effective? 

(a)  An  SEA  may  make  a  subgrant  to 
an  I£A  efiective  on  the  later  of— 

(1)  The  first  day  that  the  SEA 
application  to  the  Commissioner  is 

•  effective;  or 

(2)  The  first  day  that  any  eligible 
Indochinese  refugee  child  received 
public  educational  services  under  the 
supervision  of  the  applicant  LEA. 

(b)  No  subgrant  may  be  made 
effective  before  October  1, 1978. 

(Sections  201(a),  203, 205  of  (he  Act;  20  U.S.C. 
1221e-3(a)(l)) 
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8 122a^  What  rastrictiona  art  thera  on 
tha  uaa  of  thaaa  funds? 

(a)  Grantees  and  subgrantees  shall 
not  use  funds  provided  under  this 
program  for — 

(1)  Programs,  services,  and 
expenditures  that  are  not  authorized 
under  section  103  of  the  Act; 

(2)  Overhead  costs,  construction  costs, 
acquisition  or  rental  of  space,  or 
transportation  costs: 

(3)  Basic  educational  services 
provided  for  eligible  children  by 
nonpublic  schools. 

(4)  Salaries  for  teachers  or  other 
employees  of  nonpublic  schools,  except 
for  authorized  educational  services 
performed  outside  their  regular  hours  of 
duty  with  nonpublic  schools  and  \mder 
the  supervision  and  control  of  a  public 
agency,  or 

(5)  The  use,  acquisition  or  installation 
on  nonpublic  school  premises  of 
equipment  that  is  not  mobile  or  portable. 

(Sections  103, 205(aKb]  of  the  Act;  Lemon  vs. 
Kurtzman  403  U.S.  602  (1971)) 

8 122a.27  What  constitutes  parent 
involvement  in  the  program? 

(a)  This  section  is  effective  with 
respect  to  funds  obligated  under  this 
program  after  September  30, 1979. 

(b)  Each  SEA  shall  take  appropriate 
action  to  insure  that  parents  of  eligible 
children  are  effectively  involved  in  the 
planning,  implementation,  and 
evaluation  of  LEA  services  provided  or 
assisted  under  this  program. 

(c)  If  an  LEA  receives  funds  under  this 
program  for  100  or  more  eligible  children 
and  the  eligible  children  constitute  at 
least  one  percent  of  the  LEA’s  student 
enroUmenL  the  LEA  shall  establish  a 
districtwide  parent  advisory  coimcil. 

(d)  If  an  L^  receives  funds  under  this 
program  for  fewer  than  100  eligible 
children,  the  LEA  shall  actively  solicit 
consultation  with  parents  and  encourage 
their  participation  in  existing  parent 
advisory  councils  or  similar 
organizations. 

(e)  Each  participating  LEA  shall 
establish  policies  and  procedures  to 
insure  adequate  dissemination  of 
program  plans  and  evaluations  to 
parents  of  eligible  children  and  to  the 
general  public. 

(20U.S.Cl23id) 

Subpait  H—Compilance  Procedurts 
Used  by  the  Commissioner 

8l22a.28  Under  wtiat  condMons  does  the 
Commieaioner  withhold  funds? 

Subject  to  the  requirements  of  section 
207  of  the  Act  the  Commissioner  may 
withhold  payments  under  this  part  to  an 
SEA  if  the  Commissioner,  after  notice 


and  hearing,  finds  that  there  has  been  a 
failure  to  meet  the  requirements  of  the 
Act. 

(Section  207  of  the  Act) 

8 122a.29  Under  what  circumstances  does 
the  Commissioner  permit  waivers  of 
requirements  for  serving  nonpubHc  school 
children? 

(aKl)  If  a  State  is  prohibited  by  law 
from  providing  public  educational 
services  to  eligible  Indochinese  refugee 
children  enrolled  in  nonpublic 
elementary  or  secondary  schools,  the 
Commissitmer — 

(1)  Waives  this  requirement;  and 
(ii)  Arranges  for  services  to  affected 

eligible  children  by  contracting  with 
organizations  or  individuals  within  the 
State  qualified  to  provide  educational 
service  in  accordance  with  the  Act  and 
this  part 

(2)  For  the  purpose  of  determining  if 
the  conditimu  described  in 
subparagraph  (1)  exist  in  the  State,  the 
Commissioner  requires  the  SEA  to 
furnish  an  opinion  of  the  Attorney 
General  of  the  State. 

(b)  If  the  Commissioner  arranges  for 
services  to  eligible  children  attending 
noiqniblic  schools,  the  Commissioner 
reduces  the  grant  to  the  SEA  by  the 
amount  of  funds  for  which  the  SEA 
would  have  been  eligible  on  behalf  of 
those  children. 

(c)  Even  if  an  SEA  is  prohibited  by 
law  from  providing  public  educational 
services  for  children  enrolled  in 
nonpublic  elementary  and  secondary 
schools,  the  SEA  she^  identify  and 
separately  enumerate  these  cUldren  in 
the  report  required  under  8 122a.l0. 

(Section  206(c)  of  die  Act)  ' 

Organizations  and  Individuals  To  Be  Sent 
Special  Request  for  Comments 

Dao  Thi  Hoi,  Ed.  D.  Chairperson,  Education 
and  Culture  Division,  Vietnamese 
Community  Center,  ISOl  N.  Lincoln  Street, 
Arlington,  Virginia  22201. 

Asian  American  Legal  Defense  and 
Education  Fund,  43  Canal  Street,  New 
York,  New  York  10002. 

Pacific  Asian  Coalition,  1760  The  Alameda, 
Suite  210,  San  Jose,  California  85126. 
Japanese  American  Citizens  League,  22  Peace 
Plaza,  San  Francisco,  California  94115. 
AJ>J>J«E.  Inc.,  P.O.  Box  1914,  Des  Moines. 
Iowa  50306. 

Center  for  Southeast  Asian  Refugee 
Resetdement,  944  Market  Street,  6th  Floor, 
San  Fraiudsco,  California  94102. 
Indochtnese  Service  Center,  4379  30di  Street, 
San  Diego,  California  92104. 

Governor’s  Informadon  Center  for  Asian 
.  Assistance.  160  North  Lasalle  Street,  Rm. 

2006^  Chicago.  Illinois  60601. 

Ms.  Gloria  Frank,  Teacher  Specialist.  ESOL 
Bilingual  Office,  Montgomery  County 


Public  Sdiools,  850  Nordi  Hungerford 
Drive,  Rockville,  Marytand  20852. 

Indo-American  Friendship  Society,  2210 
Michener  Street,  Philadelphia, 
Pennsylvania  19115. 

Aslan  American  Council  of  Greater 
Philadelphia.  1018  Race  Street, 
Philadefyhia,  Peimsirlvaida  19107. 

National  Associadon  for  Asian  American 
and  Pacific  Education,  706  S.  G  Street, 
Tacoma.  Washington  20005. 

Organization  of  Chinese  Americans,  1443 
^ode  Island  Avenue,  NW.,  Washington. 
D.C.  20005. 

Executive  Director.  Washington  State 
Commission  on  Asian  Anwrican  Affairs. 
1417  Columbia,  Olympia,  Washington 
96504. 

Union  of  Pan  Asian  Communities,  2459 
Market  Street  San  Diego,  California  92102. 

International  Institute  of  LA„  435  S.  Boyle 
Ave.,  East  Los  Angeles,  California  90033. 

Mrs.  Charlotte  Brill,  Coordinator.  ESOL 
Office,  5201  Baltimore  Lane,  I.anham, 
Maryland  20801. 

Dr.  Maria  Djouadt  ESL,  Secondary 
Coordinator,  Arlington  County  Public 
Schools,  816  S.  Wdter  Reed  Drive. 
Arlington,  Virginia  22205. 

Mr.  Seymour  Stiff,  Curriculum  Specialist. 
Arlington  County  Public  Schools,  125  Old 
S.  Glebe  Road,  Arlington,  Virginia  22204. 

Dr.  Donald  Dearborn,  Director  ffiementary 
Instruction,  418  N.  Washingtm  Street 
Alexandria,  Virginia  22313. 

Nguyen  Ngoc  Bich,  Vietnamese  Community 
Center,  1501 N.  Lincoln  Street  Arlington, 
Virginia  22201.  ^ 

Mr.  1^0  Ba  Long,  National  Indochinese 
Clearinghouse  Center  for  Applied 
Linguistics,  1611 N.  Kent  Street  Arlington. 
Virginia  22209. 

Vietnamese  Community  Center,  1501 N. 
Lincoln  Street  Ariington,  Virginia  22201. 

Dr.  Ton  That  Niem,  7334  Lee  Hi]^way,Falls 
Church,  Virginia. 

Venerable  Dr.  Thich  Giac  Due,  Washington 
Area  Buddhist  Churdi,  5333  16di  Street 
NW..  Washington,  D.C.  20011. 

Mr.  Le  Fhuoc  Nguyen,  2772  ffiocker  Place. 
Falls  Churdi.  VA  22043. 

Dr.  Nguyen  Manh  Hung,  George  Mason 
University,  4400  University  Drive,  Fairfax, 
VA. 

[FR  Doc  7»-19ew  Filed  BrSS  am] 

BRUNO  CODE  Sltt-OS-M 


